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 Causation: 
- Orient-Express Hotels Ltd v. Assicurazioni Generali SpA [2010] 

Lloyd’s Rep IR 531
- Financial Conduct Authority v. Arch Insurance (UK) Ltd and 

others [2021] UKSC 1



BASIC PRINCIPLES

Part One

 Insurance coverage that indemnify losses (e.g. loss of

business income, business expenses such as rental)

as a result of an event that interrupts operations of

business, (e.g. fire or natural disaster).

 Not sold as a separate policy, usually added to

property/casualty policy (e.g. fire insurance) or

comprehensive master package policy (e.g. industrial

all risk insurance)

WHAT IS BUSINESS 
INTERRUPTION 
POLICY?
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BASIC PRINCIPLES

1 A result  of  an 
event 

Must be a covered peril

 Whether expressly set out ?
Unlikely as it is unprecedented

 Whether expressly excluded?
More likely to be covered under “all perils”
or “all risks” policy

 Look out for terms “infectious diseases”,
“notifiable disease”, or arguably,
“contamination”
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Sample 

Must be covered peril

Standard Business 
Interruption 
Coverage

Question: 
Whether expressly 
excluded?



BASIC PRINCIPLES

Sample 

Must be covered peril

Question: 
Whether expressly 
specified?

Extended Business 
Interruption 
Coverage
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BASIC PRINCIPLES

2
Rider/  add on to  
property/casualty 
pol icy 
( s t a n d a r d  b u s i n e s s  i n t e r r u p t i o n  
c o v e r a g e )

Must prove “physical” damage/ loss
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Sample 

To trigger coverage, 
must prove physical 
damage 

Standard Business 
Interruption 
Coverage

Question: 
Can Covid-19 cause 
physical damage?
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Sample 

 Standard business 
interruption 
coverage is 
extended to 
include non-
physical damage.

 Deemed to be 
“damage”/ not 
necessary to prove 
“physical damage”

Extended Business 
Interruption 
Coverage

Part One



would the loss have occurred? 

If the loss would not have occurred without the event, then the test is satisfied. 

Losses as result  of  an event 
(causation) 

3

But for the event, 

BASIC PRINCIPLES

Part One



BASIC PRINCIPLES

Orient-Express Hotels Ltd v Assicurazioni Generali SA 
[2010] Lloyd’s Rep IR 531

The High Court held in favour of the
insurers that they are not required to pay
for business interruption loss on the
grounds that even if the physical
damage had not occurred, the hotel
would have suffered the same
interruption to its business because of
the devastation to the city and
surrounding area due to hurricane.

In other words, the policyholders could
not show that, "but for" the damage to
the hotel, the business interruption
losses would not have occurred anyway.

Part One



Part One

The Supreme Court disagreed and stated that ‘but for’ test of

causation is sometimes inadequate.

The Supreme Court held there can be situations “where a series

of events all cause a result although none of them was

individually either necessary or sufficient to cause the result by

itself”.

The Financial Conduct Authority v Arch Insurance (UK) 
Ltd and others

BASIC PRINCIPLES

The Supreme Court considered that the principle of proximate

causation was more appropriate.
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The Financial Conduct Authority v Arch Insurance 
(UK) Ltd and others [2021] UKSC 1

The Supreme Court overturned Orient-
Express and held that even where
insured peril and uninsured peril operate
concurrently, loss resulting from both
causes is covered.

In other words, it is sufficient for a
policyholder to show that loss suffered
resulted from disruption caused by one
case within the relevant geographical
area.



STANDARD 
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 Can Covid-19 cause “Physical Damage” to trigger 
standard business interruption coverage?

 TKC London Limited v. Allianz Insurance Plc [2020] EWHC 
2710 (Comm)

 Cajun Conti LLC v. Certain Underwriters at Lloyd’s, 
London et al., No. 2020-02558



CAN COVID-19 CAUSE PHYSICAL DAMAGE

TKC London Limited v. Allianz Insurance Plc 
[2020] EWHC 2710 (Comm)

Note unlike the FCA test case, TKC is a
standard business interruption policy
without non-physical damage extension

Part Two



TKC London Limited v. Allianz InsurancePlc 
[2020] EWHC 2710 (Comm)

TKC operated a café which was forced to
close by UK Government due to Covid-19.

The claimant contended that the “all risks”
policy subscribed covered losses to its
business caused by the closure of its
premises and/or the loss or destruction of
its stock.

The UK High Court summarily dismissed
TKC’s claim on the grounds that:

 Temporary loss of use of business
premises is not “physical” loss/ damage

 the loss of the stock was a consequence
of the interruption or interference, not its
cause.

CAN COVID-19 CAUSE PHYSICAL DAMAGE

Part Two



Cajun Conti LLC et al. v. Certain Underwritersat Lloyd’s, 
London et al., No. 2020-02558

On March 16, 2020, Oceana Grill, a
restaurant in New Orleans sued its
insurer, Lloyd’s, seeking a declaratory
judgment affirming that:

 the business interruption insurance
policy would cover physical losses
from COVID-19 contamination; and

 the governor’s and mayor’s orders
which, amongst others, limit
customers to 50% of capacity and
close by 9 p.m., trigger the civil
authority provision of the policy.

CAN COVID-19 CAUSE PHYSICAL DAMAGE

Part Two



Cajun Conti LLC et al. v. Certain Underwritersat Lloyd’s, 
London et al.,  No. 2020-02558

The restaurant argued that
contamination of the insured premises
by Coronavirus constituted property loss.

On 4.11.2020, New Orleans judge
dismissed Llyod’s application for
summary judgment and proceeded to
hear case in full.

On 10.2.2021, New Orleans judge
denied the restaurant’s motion for
declaratory judgment without offering a
written opinion or explanation.

CAN COVID-19 CAUSE PHYSICAL DAMAGE

Part Two
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 The Financial Conduct Authority v Arch Insurance (UK) Ltd and others



NON-PHYSICAL DAMAGE EXTENSION

Question: 

What about the civil 
authority 
extension?

US

UK

MLS

Cajun Conti LLC et al. v. Certain 
Underwritersat Lloyd’s, London et al., 
No. 2020-02558

Standard Business 
Interruption 
Coverage

Part Three



NON-PHYSICAL DAMAGE EXTENSION

The Financial Conduct Authority v Arch Insurance (UK) Ltd and others 
[2021] UKSC 1

The Supreme Court took a narrower
approach than the High Court and held
that disease clauses only provide
coverage where there was an
occurrence of coronavirus within the
geographical area set by the policy and
not the effects of any cases outside that
area.

Disease Clauses

Part Three

0101



NON-PHYSICAL DAMAGE EXTENSION

Malaysia Policy Wording Sample 



NON-PHYSICAL DAMAGE EXTENSION

Part Three

The Financial Conduct Authority v Arch Insurance (UK) Ltd and others 
[2021] UKSC 1

The Supreme Court held:

 Policies will be triggered if business is
unable to use part of its premises.
Does not need to be complete
closure.

 Suspension of operations may be
sufficient

Prevention of Access Clause
0202



NON-PHYSICAL DAMAGE EXTENSION

Part Three

0202

The Financial Conduct Authority v Arch Insurance (UK) Ltd and others 
[2021] UKSC 1

The Supreme Court held:

 There is no need for those restrictions
to be gazetted. Restrictions in
mandatory and clear terms, such as
the Prime Minister’s statement could
be sufficient.



NON-PHYSICAL DAMAGE EXTENSION

Part Three

0202

The Financial Conduct Authority v Arch Insurance (UK) Ltd and others

 However there must be “prevention”.
Mere hindrance, such as phrases
like ”where possible” or “if possible” is
not sufficient.



NON-PHYSICAL DAMAGE EXTENSION

Malaysia Policy Wording Sample 

Not standalone 
prevention of 

access clause, but 
prevention of 
access due to 

infectious disease 



NON-PHYSICAL DAMAGE EXTENSION

Malaysia Policy Wording Sample 

Physical 

Damage?

Not standalone 
prevention of access 

clause, but prevention of 
access due damage to 
property within vicinity

Is it a covered 

peril?



SUMMARY

FOUR

ART04



Does the BII 
policy come with 
any non-physical 

extension(s)?

SUMMARY

First thing to consider when you receive a Covid-19 business interruption claim -

Part Four



If it is a standard BII policy (with no extension), 

does the claim satisfy the above conditions?

Part Four

SUMMARY

More info More info

 Cajun Conti case: 
Covid-19 does not 
cause physical damage

 TKC case: Temporary 
loss of use of business 
premises due to 
lockdown is not 
“physical” loss/ damage 

 Is it expressly 
covered?

 Is it expressly 
excluded?

 FCA case: even 
where insured peril 
and uninsured peril 
operate 
concurrently, loss 
resulting from both 
causes is covered.

Is Covid-19/ Lockdown 
a covered peril?

Was there 
physical loss?

Is Covid-19/ 
Lockdown a proximate 

cause for the loss of 
business?



If the BII policy comes with non-physical damage extension, 
does the claim satisfy the following conditions?

Part Four

SUMMARY

More info More info

 Cajun Conti case:
require physical
damage to another
property within the
vicinity.

 Is it expressly 
covered?

 Is it expressly 
excluded?

 FCA case: even 
where insured peril 
and uninsured peril 
operate 
concurrently, loss 
resulting from both 
causes is covered.

Is Covid-19/ Lockdown 
a covered peril?

Does the non-
physical damage 
extension require 

“physical loss” 
nevertheless?

Is Covid-19/ 
Lockdown a proximate 

cause for the loss of 
business?



The ultimate question is -

How would one construe the 
wording of the policy? 

Part Four

SUMMARY
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